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Set Back Lines Practical Confiscation

In the case of Chevron Oil Company v. Zoning Board of
Appeals, 170 Conn, 146 the Court found that the zoning board of
appeals erred in refusing to grant a variance of a set back
requirement in the zoning regulations that any building in a
business zone be set back forty feet from the boundary of a
residence zone. The court found that the application of the set
back regulation to the property in question, because of its location
and shape, would restrict its use to less than fifteen per cent of its
area. That restriction would apply to any permitted use of the
property. In its decision the court stated, “Zoning regulations, so
far as they reasonably promote the public health, safety and
welfare, are constitutional even though their effect may be to limit
the exercise of private property rights.’” An ordinance which
permanently restricts the use of land for any reasonable purpose,
however, goes beyond permissible regulation and amounts to
practical confiscation. ®

“Short of regulation which finally restricts the use of property
for any reasonable purpose resulting in a practical confiscation, the
determination of whether taking has occurred must be made on the
facts of each case with consideration being given not only to the
degree of diminution in the value of the land but also to the nature
and degree of public harm to be prevented and to the %lternatives
available to the landowner. The financial effect to a particular
owner must be balanced against the health, safety and welfare of
the community.>*

“There was no practical confiscation in the present case, since
a portion of the subject property could be used for some permitted
use if the variance were not granted. The application of the set
back regulation, however, would appropriate more than 85% of the
property for the public welfare without payment of compensation.
The extent of that deprivation must be considered in light of the
evils which the regulation has been designed to prevent. As
already noted, the Plaintiff presented evidence to show that the
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buffer zone between business and residential property would be
effectively maintained if the variance were granted. Moreover, the
trial court concluded that the granting of the variance would not
- adversely affect the use and value of the residential land sought to
be protected by the set back requirement, and the defendant has
printed no evidence to refute that conclusion. In considering the
diminution in the value of the land, the degree of public harm to be
prevented, and the alternatives available to the landowner, the trial
court concluded that the application of the set back requirement
would be equivalent to confiscation.”

Other courts have found virtual confiscation to occur where
the application of set back regulations reduced the usable area of a
lot to an unusually small size.*?

Variance for Uses Not Permitted in the Zoning Regulations

The case of Bradley v. Zoning Board of Appeals, 165 Conn.
389 involved an appeal from the grant of a variance by the zoning
board of appeals to permit the erection of a 51 unit apartment
building for housing of the elderly in a single family residential
zone. In holding that the zoning board of appeals had no authority
to grant the particular variance the court stated at page 393 of its
decision, “the general policy enunciated in cases involving the
granting of variances has been legislatively expressed in Section 8-
6 (3) of the General Statutes, which authorizes zoning boards of
appeal to determine and vary the application of the zoning by-laws,
ordinances or regulations in harmony with their general purpose.
To allow zoning boards of appeal to grant variances authorizing
uses nowhere permitted in the zoning regulations of the Town
would fly in the face of that clearly expressed policy. To do so
would, in effect, give zoning boards the capacity to shape the
development of the community with little or no regard for the
community plan as expressed in the general zoning regulations and
would invite the evils which this court has described in relation to
spot zoning The vice of spot zoning lies in the fact that it singles
out for special treatment a lot of small area in a way that does not
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further such a comprehensive plan.*' Further, we fail to see how

the authorization of a use not permitted in the zoning regulations
possibly could be in harmony with their intent and purpose. Since
there was no regulation permitting apartment-type dwellings
anywhere in the Town of Westport, there are concomitantly no
standards or safeguards contained in the regulations pertaining to
them nor regulations concerning further apartment-type
development. The Westport Zoning Regulations provide only for
detached residential dwellings, so that any variance must be in
harmony with the development of detached housing,”

In the Bradley case the court continued its discussion of this
issue by stating at page 395 of its decision “by authorizing a use
not permitted within the zoning regulations the board, in effect,
amended those regulations.*> To do so is not the function of the
zoning board of appeals. Variances should not be used to
accomplish what is, in effect, a substantial change in the uses
permitted in a specific zone. The power to accomplish such a
result is in the zoning commission.*> Obviously this is even more
true when the use is not permitted anywhere in the municipality.
The establishment of and changes in general zoning regulations are
a legislative function, and when the board uses its variance power
to change those general rules, it encroaches on this legislative area

and thereby acts in abuse of its discretion”.**

Section 8-6 of the Connecticut General Statutes has been
amended to provide that the zoning regulations may specify the
extent to which uses shall not be permitted by variance in districts
in which such uses are not otherwise allowed. 8

An amendment to the Zoning Regulations of the Town of
Hamden which provided that “use variances shall not be granted in
districts in which such uses are not otherwise allowed nor shall use
variance be granted in any district within which said use is allowed
by special permit authorized by the Planning & Zoning
Commission” was held to be invalid and not authorized by the
provisions of ' 8-6 of the General Statutes. In its decision the
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Court noted that “the legislature, in modifying ' 8-6 in granting
the power to specify the extent to which the power to modify by
variance could be limited did not intend a wholesale destruction of
that power., Rather, it contemplated the continued power in the
Board of Appeals to vary uses because of unusual difficulties and
unnecessary hardship subject, however, to regulatory control.”*

Variance to Permit Extension of Nonconforming Use

Only rarely may a zoning board of appeals grant a variance
encompassing the extension of a nonconforming use. One instance
is when the new nonconforming use will be less offensive to the
comprehensive plan than the existing nonconforming use.*® It is a
general principle in zoning that nonconforming uses should be
abolished or reduced to conformity as quickly as the fair interest of
the parties will permit. In no case should they be allowed to
increase.!” The accepted policy of zoning is to prevent the
extension of nonconforming uses. ** The alteration or substantial
remodeling of a building existing as a nonconforming use is
logically inconsistent with the principle that “an essential purpose
of zoning regulations is the stabilization of property uses,”*
Fundamental structural improvements will serve only to perpetuate

the nonconforming use.”

Where the applicant or his predecessor creates a
nonconformity, the Board lacks power to grant a variance,”’

Condemnation Need for Area Variance
]

Section 48-24 of the General Statutes provides that “a
condemning authority, if acquiring less than the total amount of a
single unit of contiguous property, shall, if the remaining portion
of such property does not conform to the area requirements of
existing Zoning Regulations, obtain a zoning variance for such
remaining portion of property from the local Zoning Board of
Appeals before condemning any portion of such property. If such
variance is not obtained prior to the taking by the condemning
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authority, the owner or owners of such single unit of contiguous
property shall be reimbursed for the total amount of such unit and
the condemning authority shall take title in fee simple to the entire
unit of contiguous property.” In its interpretation of this particular
section of the General Statutes, the Court in the case of Smith v.
The Zoning Board of Appeals, 174 Conn. 323, held that the
required showing of exceptional difficulty or unusual hardship was
implicit in the proposed taking which rendered the property
nonconforming and no requirement of further proof of hardship
devolved upon the State, In its opinion the Court noted that its
decision did not mean that whenever a condemning authority
proceeded under ' 48-24 that it is automatically entitled to a
variance. The Court pointed out that the Zoning Board of Appeals
remains responsible for determining whether a proposed variance
is in harmony with the general purpose of the Zoning Regulations.
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Chapter Eleven
SPECIAL EXCEPTIONS

Section 8-2 of the Connecticut General Statutes permits any
municipality as part of its zoning regulations to provide that certain
classes or kinds of buildings, structures, or uses of land are
penmtted only after obtaining a special permit or spec;lal
exceptlon The terms “special permit” and “special exception,”
used in this section of the General Statutes have the same meanmg
and can be used interchangeably.! If the zoning regulations do
provide that certain classes or kinds of buildings, structures, or use
of land, are permitted only after obtaining a special permit or
special exception, the regulations must further provide whether the
zoning commission, planning commission, combined planning and
zoning commission, or the zoning board of appeals will. be
designated as the commission authorized to grant a special permit
or a special exception.

“The special exception requirement enables the zoning
authority to control the establishment of troublesome uses on a lot-
by-lot basis. By adopting, in advance, standards which admit the
use only under certain circumstances which assure a minimum of
injury to surrounding property, the need for the use can be filled
while the hazards of the use are reduced. At the same time, if the
regulations are efficiently administered, the potential user can be
fairly treated. The special permit technique also affords an
opportunity for the imposition of conditions designed ‘to protect
adjacent or nearby landowners from the full impact of the
permitted use. Such conditions can be custom-made to fit the use
in effect, and can be confined by standards which prescribe
conditions which might cripple the use.”

Distinction Between Special Permit and Variance

At the outset of any discussion pertaining to special permits or
special exceptions, it is important to note that there is a difference
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between a special exception and a variance. A municipality need
not make any provision in its zoning regulations for the granting of
special exceptions. If the zoning commission does decide to
incorporate a provision for the granting of special exceptions into
the zoning regulations, it may designate itself as the authority to
decide upon applications pertaining to special exceptions, or it may
designate the planning commission or the zoning board of appeals
to hear such applications. In making provision for special
exceptions in the regulations, the zoning commission must
establish the standards and the conditions under which such special
exceptions will be permitted, and these standards must be set forth
in the regulations themselves.

The grant or denial of a variance is a power which ' 8-6 of the
Connecticut General Statutes reserves solely for the zoning board
of appeals. “A variance is authority extended to the owner to use
his property in a manner forbidden by the zoning enactment, while
an exception allows him to put his property to a use which the
enactment expressly permits. The right to attach reasonable
conditions to the grant of a variance is not dependent upon express
authorization from the lawmaking body. Were this so, the Board,
for lack of such right, might be forced, at times, to deny a variance
and thus to perpetuate an owner’s plight crying for relief. But with
regards to the authorization of a special exception, a different
situation prevails, As stated previously, the conditions permitting
an exception must be found in the regulations themselves, and
these conditions, if any, may not be altered.”

Standards

In order for regulations granting power to the zoning board of
appeals to make exceptions to the zoning law to be valid, it is
necessary that the regulation declare a legislative policy, establish
primary standards for carrying it out, or lay down an intelligible
principle to which the administrative body must conform, with a
proper regard for the protection of the public interest and with such
degree of certainty as the nature of the case pe:rmits.4
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A special permit allows -a propérty owner to use his property
in-a manner expressly permitted by the local zoning regulations.
The proposed use, however, must satisfy standards set forth in the
zoning regulations themselves as well as the “conditions necessary
to protect the public health, safety, convenience and property
values.” Gen. Stat. ' 8-2. Acting in this administrative capacity,
the board’s function is to determine whether the applicant’s
proposed use is expressly permitted under the regulations, and
whether the standards set forth in the regulations and the statute are
satisfied.’

A zoning regulation which grants to the board of appeals the
power to grant special exceptions to the regulations and outlines
the procedure and norm or standard to be followed, and requires
that all determinations be in accordance with the public interest
and the comprehensive plan set forth in the regulations and
detailing facts which the Board is required to find, sets out a
sufficient guide for the board to act upon and will not be held
invalid as an improper delegation of legislative authority.

In the case of the West Hartford Methodist Church v. Zoning
Board of Appeals, 143 Conn. 263, the Court held that the board did
not act arbitrarily, illegally or so unreasonably as to have abused its
discretion in denying the plaintiff’s petition for a special exception.
In sustaining the action of the board, the Court stated that “the
West Hartford zoning regulations empower the zoning board of
appeals to authorize a special exception to permit the location of a
church in a residence A zone if, in the judgment of the board, the
public convenience and welfare will be substantially served and
the appropriate use of neighboring property will not be
substantially or permanently injured. Although the new church
planned by the plaintiff, including a rear parking lot for a hundred
and fifty cars, would serve the public convenience and welfare, its
location in the middle of a highly developed residential area would
substantially injure the use of the neighboring property by reason
of the increase in traffic, the loss of privacy and other conditions.”
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The conditions contained in the West Hartford ordinance for
granting of a special exception, i.e., (1) that the public convenience
and welfare will be substantially served; and (2) the appropriate
use of neighboring property not be substantially or permanently
injured, are extremely broad. In most zoning regulations, it is
common to find the conditions under which special exceptions
may be granted by a board of appeals to be set forth with more
exactness and considerably more detail.

The case of Cameo Park Homes, Inc. v. Planning & Zoning
Commission, 150 Conn. 672, furnishes another example of the
authority of a local commission in dealing with applications
pending before it for special exceptions. In this particular case, the
Stratford zoning regulations permitted garden apartment
developments in RS-3 districts, zoned primarily for one family
dwellings, if approved by the commission as special exceptions.
Uses allowed as special exceptions were declargd by the
regulations to be so unusual in their effect on an area that, to secure
compliance with the purpose of the regulations, it was necessary
for the commission to consider each proposed use as a special case.
The conditions permitting the use as a special exception were
found in the zoning regulations themselves. Certain restrictions
which all garden apartment developments were required to satisfy
were stipulated in the regulations, but in addition, the commission
was charged with the responsibility of approving a use as a special
exception only “after making special application of these
regulations in order to meet with their general intent, by stipulating
such restrictions as appear reasonable and the minimum necessary
to protect property values and the public health, safety and
welfare.” The garden apartment development planned by the
‘applicant complied with the regulations governing such matters as
number and character of dwelling units in each building and the
percentage of land to be occupied by the buildings, The
commission refused approval, however, because the proposed
development would increase the density of population above the
prescribed maximum for the zone, would affect the mode of living
in the area by creating problems of safety for children, would tend

74



to decrease the value of surrounding homes, by increasing traffic
and thus limiting privacy, and would be inconsistent with the
comprehensive plan, which contemplated preservation of the land
as a natural recreation and screen protection area. In holding that
the commission did not act arbitrarily, illegally or in abuse of its
discretion in refusing to approve the application for the reasons
given, the court stated that “the commission’s power to stipulate
such restrictions as appears to it ‘to be reasonable and the
minimum necessary to protect property values in the district as a
whole and the public health, safety and welfare’ necessarily
implies the power to withhold its approval of the proposed use in
its entirety if the commission finds that the circumstances warrant
that action.” The court further held that the claim of the plaintiff
that, “beeause the development satisfies the structure and planned
use requirements for garder apartment development, the
commission’s function was limited to spec1fy1ng such further
restrictions as it might consider necessary” was without merit.

Imposition of Conditions

In the case of Shulman v. Zomng Board of Appeals, 154 Conn.
426, the defendant board granted a spec1a1 exception to Twin
Lakes, Inc. to permit the operation of a swim or tennis club on
property which Twin Lakes, Inc. had contracted to purchase from
the owner. In addition to numerous restrictive conditions, which
Twin Lakes, Inc. was required to observe in the operation of a
club, paragraph 12 of the zoning regulations provided that: “The
zoning board of appeals may impose any other reasonable
conditions with regard to the operation of a swim or tennis club
including limitation on hours of operation and restriction of
commercial facilities.” In its appeal, the plaintiff claimed that the
action of the zoning board of appeals was invalid because of the
failure of the board to limit the club’s hours of operation and also
that the board lacked jurisdiction to grant the application because
Twin Lakes, Inc. did not own or lease the property as required by
the zoning regulations at the time it made its application.
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In sustaining the action of the board of appeals, the court
stated: “Where, as here, -a special exception, rather than a variance,
is involved, the board may impose conditions only to the extent
allowed by the zoning regulations themselves.” Without such a
grant of power, the board, in allowing a special exception, would
be unable to impose a condition even where one was obviously
desirable. But the mere fact that the board was given such a power
does not require an exercise of that power in every application
coming before the board. Nor can the mere fact that this grant of
power was placed among a series of mandatory standards change
its plain meaning from a grant of power into a mandatory standard.

. The board is-authorized to impose reasonable conditions as to
the operation of a swim or tennis club, and paragraph 12 merely
mentions limitations of hours and restriction of commercial
facilities as two conditions which are included in those which the
board is authorized to impose. Where, as here, there is a series of
mandatory requirements, followed by a grant of general power to
1mpose additional restrictions, expressed in permissive terms, there
is . ... a clear implication of a discretionary jurisdiction conferred,
to be assumed or declined as to the authority acting might deem
just or advisable.” With respect to the plaintiff’s claim that the
board lacked jurisdiction to grant the application of Twin Lakes,
Inc. because Twin Lakes, Inc. did not own or lease the property at
the time it made its application, the court stated that the general
rule, which applies in the absence of a specific provision to the
contrary, is that one who has.contracted to purchase property has
standing to apply for a special exception or a variance governing
its use.

Statement of Uses

The zoning regulations must state specifically what uses are
permitted as special exceptions. The power to determine what uses
are to be penmtted as special exceptlons may not be delegated by
the zoning commission to the zoning board of appeals. In the case
of W.A.T.R, Inc. v. The Zoning Board of Appeals of the Town of
Bethany, 158 Conn. 196, the defendant board denied the
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application of W.A.T.R., Inc. for a special exception to erect a
television transmission tower in a residential zone. The application
was made pursuant to a section of the Bethany Zoning Regulations
which purported to empower the zoning board of appeals to
determing what uses not specifically permitted in a residence zone
and not specifically prohibited in all zones would be allowed. The
section in issue did not limit the board in any way to a
determination” of whether a proposed use fell within one of the
special exceptions expressly permitted by the regulations, nor did it
define expressly any use which the board could permit as a special
exception. In holding that the Commission had no authority to
delegate this legislative power to the zoning board of appeals, the
court held at page 200 of its decision; “A special exception allows
a property owner to put his property to a use which the regulations
expressly permit under conditions specified in the zoning
regulations themselves. The zoning regulations, and not the
zoning board of appeals, determine what uses may be allowed as
special exceptions. The function of the zoning board of appeals in
this conrfection is to determine whether or not a proposed use falls
within one of the special exceptions expressly permitted by the
regulations.”

Special Permit Must Be a Permitted Use

In the case of Weigel v. Planning Commission, 160 Conn, 239,
the applicant applied to the defendant commission for an
amendment to the town plan of development to designate a tract of
land 21.3 acres in area as suitable for designed development use,
for the rezoning of said tract from Residence A to Design
Development District, and for a special permit to allow
Chesebrough-Pond, Inc, to establish a research and development
laboratory and pilot plant on the tract. The commission granted the
plaintiff’s application for an amendment to the town plan of
development, for the zone change which had been requested and -
for a special permit which would allow Chesebrough to
manufacture products such as cosmetics, creams and perfumes,
which were prohibited in every zone in the town of Westport, In
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its decision the court concluded that since the uses authorized by
the special permit were not permitted under the Westport. zoning
regulations the granting of the special permit was improper and
hence invalid.

Compliance with Conditions

A zoning commission or board of appeals is not required to
grant a special exception merely because the applicant for the
special exception states that he will abide by, comply with and
meet all of the conditions set forth in the zoning regulations. In the
case of Abramson v. Zoning Board of Appeals, 143 Conn. 211, the
plaintiff applied to the zoning board of appeals for a special
exception to permit the removal of topsoil and gravel from his lot
for the purpose of creating an artificial lake. The land was
marginal and bordered on tidal swamps, a tidal brook and steep
banks rising above it. The board found that, contrary™to the
conditions specified in the ordinance for the granting of such an
exception, the excavation would cause a sharp declivity, pit or
depression, stagnant water and drainage problems would be
created, permanently depressed land values would result, and the
excavation would not be in harmony with the general purpose and
intent of the zoning regulations, The court held that despite the
plaintiff’s assurance that he would meet the conditions set forth in
the regulations, the board did not act illegally, arbitrarily or in
abuse of its discretion in denying the application. “For a special
exception to have been justified, it must have appeared, and the
zoning board of appeals must have concluded, that the manner in
which the owner proposed to use his property would satisfy the
conditions imposed by the regulations.’

Waiver of Conditions

The courts have stated repeatedly that a special exception
allows a property owner to put his property to a use which the
regulations expressly permit, and that the conditions permitting the
use must be found in the zoning regulations themselves.!® Section
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8-2 of the General Statutes specifically authorizes the zoning
commission to designate the zoning ‘board of appeals as the
commission or board which will hear and decide upon applications
subject to such standards as the zoning commission sets forth in
the zoning regulations and to conditions necessary to protect the
public health, safety, convenience and property values. The zoning
board of appeals has no authority to alter any of the conditions
prescribed in the zoning regulations in any manner. Its sole
function is to determine whether or not the manner in which the
applicant proposes to use his property will satisfy the conditions
imposed by the regulations,'’ :

Imposition of Void Condition

A special permit permits an applicant to put his property to a
use which is expressly permitted under the regulations so that the
conditions under which a special exception is allowed must be
found in the regulations and cannot be altered; and if a condition is
imposed by a commission without being warranted by the
regulations, it is void.'> The imposition of a void condition does
not necessarily render the whole decision illegal and inefficacious,
If there are sufficient grounds to support the remaining action of
the commission, which is not contested by the parties, a
modification of the decision may be decreed."?

@

Reasons for Decisions

At the grant or denial of a special exception, the commission
or board should state the reasons for its decision, This was clearly
pointed out in the case of Zieky v. Town Plan and Zoning
Commission, 151 Conn. 265, where the defendant commission
denied, without giving reasons, the plaintiff’s application for a
special exception to allow the construction of garden apartments in
an R-15 zone. In overturning the decision of the commission, the
court noted that it “adhered to the proposition that, subject to
certain underlying principles, the solution of zoning questions is to
be left to the local authority, and that the courts cannot substitute ;
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their judgment for the liberal discretion enjoyed by zoning
authorities.'* That discretion is not, however, unlimited but must
be exercised on reasonable grounds.”

Although the failure to state the reasons for its action does not
automatically make the decision of the board void," the case of
Zieky v. Town Plan and Zoning Commission furnishes an example
of the result which can follow when it fails to do so. “In situations
in which the zoning commission does state the reasons for its
action, the question for the court to pass on is simply whether the
reasons assigned are reasonably supported by the record and
whether they “are pertinent to the considerations which the
commission is required to apply under the zoning regulations.'®
Where, as in the present case, however, the commission assigns no
reasons for its action, the court is left to surmise and conjecture as
to what the reasons may be, unless the record discloses a
reasonable basis for the action taken. There is then cast -on the
court the burden, made necessary by the commission’s omission,
of searching the record to discover sufficient reason to support the
decision under review. A search of the record before the defendant
commission fails to show how the plaintiff can be said to have
failed to comply with the zoning regulations . . . . The record
before us.is one in which the plaintiff appears to have proposed a
plan consonant with the zoning regulations and with the overall
plan for the town, no opposition to the plan was voiced, and the
defendant commission, for reason apparent from the record or
identified by it, denied the application.”

Hearings on Applications for Special Permits and Exceptions:
Notice of Decision

Section 8-3(c) of the General Statutes provides that the zoning
commission or combined planning and zoning commission of any
municipality shall hold a public hearing on an application or
request for a special permit or special exception, as provided in '
8-2. Notice of the time and place of such hearing must be
published in a newspaper having a substantial circulation in such
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municipality at least twice, at intervals of not less than two days,
the first not more than fifteen days, nor less than ten days, and the
last not less than two days before the date of such hearing. At the
~ hearing, any party may appear in person and may be represented
by an agent or attorney. The commission must decide upon the
application or request within sixty-five days after the completion
of the hearing. Whenever a commission grants or denies a special
permit or special exception, it must state upon its records the
reason for its decision. Notice of the decision of the commission is
required to be published in a newspaper having a substantial
circulation in the municipality and addressed by certified mail to
the person who requested or applied for the special permit or
special exception, by its secretary or clerk, under his signature in
any written, printed, typewritten or stamped form, within fifteen
days after such decision has been rendered. The permit or
exception becomes effective upon the filing of a copy thereof (1)
in the office of the town, city or borough clerk, as the case may be,
but in the case of a district, in the offices of both the district clerk
and the town clerk of the town in which the district is located and
(2) in the land records of the town in which the affected premises
are located, in accordance with the provisions of ' 8-3(d).

Variances, Special Permits and Special Exceptions to Be
Recorded

Section 8-3d provides that no variance, special permit or
special exception granted pursuant to Chapter 124 or Chapter 126
or any special act shall become effective until a copy thereof,
certified by a zoning commission, planning commission, combined
planning, & zoning commission or zoning board of appeals, is
recorded in the land records of the town in which the premises are
located. The copy which is filed in the town clerk’s office must
contain a description of the premises involved and must specify the
nature of the variance, special permit or special exception,
including the zoning by-laws, ordinance or regulation which is
varied in its application or to which a special exception is granted,
stating the name of the owner of record. The town clerk is directed
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to index the variance or special permit in the grantor’s index under
the name of the then record owner and the record owner is required
to pay the recording fee.
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Chapter Twelve
APPEALS TO THE SUPERIOR COURT

Any person or persons severally or jointly aggrieved by any
decision of the board, or any person owning land which abuts or is
within a radius of 100 ft. of any portion of the land involved in any
decision of the board, or any officer, department, board or bureau
of any municipality, charged with the enforcement of any order,
requirement or decision of the board, may, within fifteen days of
the date when notice of its decision is published in a newspaper
_ pursuant to the provisions of ' 8-7,take an appeal to the Superior
Court of the county or judicial district in which such municipality
is located, which appeal must be made returnable to the court in
the same manner as that prescribed for ¢ivil actions brought to the
court, Notice of the appeal must be given by serving two true and
attested copies upon the Clerk of the municipality. The Clerk will
then leave one copy with, or at the usual place of abode of, the
Chairman or Clerk of the Board. The appeal is required to state the
reasons on which it has been predicated and does not stay
proceedings on the decision appealed from, but the court to which
the appeal is returnable may, on application, or notice to the board
and cause shown, grant a restraining order, The authority issuing a
citation in such an appeal is required to take from the appellant,
unless §uch appellant is an official of the municipality, a bond or
recognizance to the board, with surety, to prosecute such a{Jpeal to
effect and comply with the orders and decrees of the Court."

Abutting Owners

The provision of the General Statutes, ' 8-8, which affords
abutting owners the right of appeal from a zoning board is no more
than the legislative recognition of an additional method of
establishing standing to bring an appeal. An abutter has no greater
interest than that of any other person found by the Court to be
aggrievefi.2 Even though the provisions of ' 8-8 give abutters the
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right to appeal decisions of zoning boards, nothing in the statutes
supports the claim that the legislature thus granted abutters the
right to notice of an appeal by an unsuccessful applicant.’

Where a landowner brought suit against the zoning board of
appeals, seeking a review of the board’s denial of a special permit
which would allow the landowner to groom dogs and teach
grooming as a home occupation, an abutting landowner who
claimed that his property would be substantially reduced in value
and that the residential character of the area would change if the
board’s denial of the permit were reversed, was held by the Court
to be entitled to intervene as a party defendant.*

Indispensable Party

An applicant who received a favorable decision from the
zoning board of appeals is a necessary, indeed md1spensable party
to an appeal by persons aggrieved by the decision because were the
appeal to be sustained, the result would be the invalidation and
deprivation of rights granted to the applicant by the zoning board.’

Aggrievement

One may not attack the validity of a decision of a zoning |
board of appeals unless he is specifically and adversely affected
theréby.® The party appealing from a decision of a commission or
board of appeals to the superior court has the burden of proving
that he is an aggneved person within the meaning of ' 8-8 of the
General Statutes.” If the party taking the appeal fails to prove that
he is an aggneved person, his appeal must fail.® Whether an
appellant'is an aggrleved person is a question of fact for the trial
court to determine.” To be an aggrieved person, the appellant must
establish a specific, personal and legal interest in the subject matter
of the decision as distinguished from a general interest such as the
concern of all members of the communlty O Mere generalizations
and fears do not prove that an appellant is an aggrieved person,'’
To be entitled to an appeal from a decision of the planning and
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zoning authorities, appellants must allege and prove that they are
aggrieved parties. They are required to establish that they are
aggrieved by showing they have a specific; personal, and legal
interest in the subject matter of the decision as distinguished from
a general interest such as is the concern of all members of the
community and that they are specifically and injuriously affected
in their property or other legal rights. Upon appeal, appellants
must establish their aggrievement, and the court must decide
whether they have sustained the burden of proving that fact.'?

There is a public interest in many appeals which should be
represented. In such situations, the board or officer having
responsibility for making the decision appealed from is entrusted
with the duty of protecting the public interest.” This would
include the right of a zoning enforcement officer to appeal a
decision of a zoning board of appeals granting a request- for a
variance'* as well as the right of a zoning board of appeals to
appeal the adoption of a zoning regulation which would restrict its
ability to issue variances.'

It is clear that our Supreme Court has treated the concept of
aggrievement to appeal a decision issued by a zoning board of
appeals by the same standards as aggrievement to appeal other
administrative decisions. It is also clear that those standards
require that the Appellant must sustain his interest in the property
involved throughout the course of his appeal,'® It is not enough to
maintain a mortgage interest in the subject pro7perty where the
owner sold the property during the appeal period.' '

Intervention

Section 22a-19(a) of the General Statutes permits any person
or legal entity the right to intervene in a land use proceeding as of
right once a verified pleading is filed. This verified pleading must
comply with the statutory requirements. At the administrative
level, it often takes the form of a letter to the land use agency
stating the intervenor’s name and address and the reason for the
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intervention. These reasons for intervening take the form of
allegations, Whether or not these allegations prove to be true is
immaterial and does not affect the intervenor’s right to intervene in
the proceedings.

One who has filed a verified pleading under 22a-19(a)
becomes a party to the administrative proceeding and has statutory
standing to appeal for the limited purpose of raising environmental
issues. Once installed as a party to an appeal to court, the
intervenor’s approval would be needed before the appeal could be
withdrawn by agreement between the parties. '®

Motion to Dismiss

Section 8-8(d) of the General Statutes provides that the Court,
upon the motion of the person who applied for the Board’s
decision, shall make such person a party defendant in the-appeal.
Such defendant may, at any time, after the return date of such
appeal, make a motion to dismiss the appeal. At the hearing on
such motion to dismiss, each appellant shall have the burden of
proving his standing to bring the appeal. The Court may, upon the
record, grant or deny the motion. The Court’s order on such
motion shall be a final judgment for the purpose of the appeal as to
each such defendant, No appeal may be taken from any such order
except within seven days after entry of such order. |

Alcoholic Beverages

In cases where a variance has been granted permitting the sale
of alcoholic beverages, the Court has held that the status of
appellants as taxpayers in the community entitled them to
prosecute an appeal,’” The essence of the holdings in those cases
involving the sale of alcoholic beverages “is that to be an
aggrieved person within the meaning of the statute one must show
a pecuniary interest injuriously affected by the action of the zoning
board of appeals and that such a showing may be sufficiently
made, in a case where liquor traffic is involved, by proof that one
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is a taxpayer in the town, in view of the pecuniary effect upon
every taxpayer resulting from the incidence of such traffic. Such a

" distinction recognizes, again, that in liquor traffic, there is a

possible source of danger to the public which is not inherent in
other businesses and that, therefore, such ftraffic warrants
distinctive and particular treatment, 2

Authorization to Appeal

In those regulations which specifically provide that the zoning
regulations are to be enforced by the Building Inspector, he is
authorized to take an appeal from a decision of the zoning board of
appeals.21 The board of appeals, of course, may be made a
defendant in an appeal from a decision it has made and if its
decision is overruled, may itself petition the Supreme Court for
certification. Also, the municipality concerned may participate in
an appeal. There is no sanction for an appeal by a zoning
commission where a ruling or order for the zoning commission is
not an issue.”> However, if the zoning commission has designated
itself as the authority to enforce the zoning regulations, it may
appeal a decision of the zoning board of appeals.”

Filing the Record

When an appeal is taken, the zoning board of appeals is
required to return to the Court either the original papers acted upon
by it, constituting the record of the case appealed from, or certified
copies thereof. Under this requirement, the board must return
forthwith either the original or a certified copy of the petition or
application on which it has acted, the minutes of the proceedings
before it and of the executive action taken by it, a transcript of the
proceedings, all exhibits considered b%l it, and a copy of the
relevant and material zoning regulations.**
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Competent Stenographer

The zoning board of appeals is required by the provisions of '
8-7(a) of the General Statutes, to call in a competent stenographer
to take the evidence or must cause the evidence to be recorded by a
sound recording device in each hearing before it in which the right
of appeal lies to the Superior Court. This requirement would also
apply to any meeting wherein a discussion is held or a decision
made on application where a hearing was held. The failure of the
zoning board of appeals to have a stenographer take the evidence,
or to cause the evidence to be recorded by a sound recording
device, does not make the action of the Board void.®® However,
the Court is required by the provisions of ' 8-8 of the General
Statutes, to allow any party on appeal to introduce evidence of
what transpired before the board.

The Court is also required by the provisions of ' 8-8 of the
General Statutes to permit the offer of additional evideéhce where it
appears to the Court that additional testimony is necessary for the
equitable disposition of the appeal.®  Where no evidence is
introduced before the Trial Court, pursuant to the provisions of '
8-8 of the General Statutes, the Appellate Court must determine
whether or not the Trial Court acted illegally, arbitrarily or in
abuse of the discretion vested in it in reaching its decision based
upon the record returned ‘to the Trial Court by the Board,
Discovery material is not a part of the record and should not be
considered by the Trial Court in reviewing the decision of the
Board.?’

Function of the Court

The Court, upon such appeal, after a hearing thereon, may
reverse or affirm, wholly or partly, or may modify or revise the
decision appealed from?® The function of the Court on an appeal

from a decision of the board is limited to a determination of -

whether the board has acted arbitrarily or illegally, or so
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unreasonably as to have abused its discretion, The power of the
Court to modify or revise does not include the power to substitute
~its own discretion for that of the board. On appeal, the Court
cannot conduct a new trial and substitute its findings and
conclusions for the decision of the board,? However, the Court
may search the record and find its own reasons where the board
has failed to state the reasons for its decision or the reasons stated
are inadequate.*”

Decisions of local Boards will not be disturbed so long as
honest judgment has been reasonably and fairly exercised after a
full hearing. Upon appeal, the trial court reviews the record before
the Board to determine whether it has acted fairly or with proper
motives or upon valid reasons. Since the credibility of witnesses
and the determination of factual issues are matters within the
province of the administrative agency, the Court must determine
the correctness of the conclusions from the record on which they
are based. That record includes knowledge acquired by Board
members through personal observation of the site. Where a zoning
authority has stated the reasons for its action, a reviewing Court
may only determine if the reasons given are supported by the
record and are pertinent to the decision, The decision of a zoning
authority will only be disturbed if it is shown that it was arbitrary,
illegal or in abuse of its discretion.”’ Where it appears from the
record that the action of a zoning authority rested on more than one
ground, the authority’s action must be sustained so long as the
record supports at least one of the grounds.’® If the board has
given more than one reason for its decision and the appealing party
does not challenge all of those reasons, then she becomes bound by
the unchallenged reasons and the court must therefore uphold the
decision of the board.>

In a zoning appeal the Court is required to take the law as it
exists at the time of the review of the zoning decision complained
of. Thé Supreme Court in Edward Balf Co. v. East Granby, 152
Conn. 319, 323, stated that “since Zoning Regulations are
presumed to be for the welfare of the entire community, the mere
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institution of a legal proceeding to determine the party’s rights
should net be allowed to freeze those rights and possibly upset the
development of a community according to its comprehensive -
plan.” The dispute should not be settled on the basis of Zoning
Regulations which no longer exist. This lead was followed in the
case of Burgarella v. Planning & Zoning Commission, 27 Conn.
Sup. 400. In that case it was held that the appeal, based as it was
on the pre-existing Zoning Regulations, presented a moot question
and should be dismissed because the relief sought would be useless
and unavailing by reason of the subsequent change in the zoning
ordinance.**

Generally, when a Court finds that action of an administrative
agency is illegal, it should go no further than to sustain the °
appeal.3 3 For the Court to go further and direct what action should
be taken by the zoning authority would be an impermissible
judicial usurpation of the administrative function of the authority.
When it appears, however, that the zoning authority could
reasonably reach only one conclusion, the Court may direct the
authority to do that which the conclusion requires.”® In the case of
Chevron Oil Co, v. Zoning Board of Appeals, 170 Conn. 146, 153,
the Court held that since the Trial Court found that the application
of the setback regulation to the subject property would be
tantamount to confiscation, it necessarily follows that the only
reasonable action for the board to have taken would have been to
grant the variance. Under those circumstances, the Court properly
directed that the- variance be granted, Where the person taking the
appeal has failed to create an adequate record before the board, the
court will not address the merits of the appeal. Nor will the court
remand the matter so that any shortcomings in the administrative
record can be completed as it was the duty of the appellant to
correct these deficiencies at the time of the original administrative

hearing.’” -

On appeals to the Superior Court from an administrative
agency, the writ is properly designated as a “citation” though it
serves the same function as a writ of summons.”®
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So far as a right of appeal is concerned, there is no distinction
between the establishment of a zoning ordinance and the
amendment of a zoning ordinance.*

In 1967, General Statutes ' 52-163 was amended to permit
Courts to take judicial notice of the ordinances of any town, city or
borough, Zoning regulations are municipal ordinances and the
Courts are permitted to take judicial notice thereof, The holding of
the Court in the case of Martin v. Board of Zoning Appeals, 145
Conn. 735 has been superseded by virtue of the enactment of ' 52-
163 of the General Statutes.*°

Certifieation

There is no right to appeal from a decision of the Superior
Court except to the Appellate Court by certification for review,
upon the vote of two judges of the Appellate Court so to certify
and under such other rules as the Judges of the Appellate Court
establish,*'

Withdrawal of Appeal

No appeal taken pursuant to the provisions of ' 8-8 of the
General Statutes may be withdrawn and no settlement between the
parties to any such appeal is effective unless and until a hearing
has been held before the Superior Court and the Court has
approved such withdrawal or settlement

Burden of Proof

The burden of proof is on the plaintiff to prove that the board
or commission acted illegally, or so arbitrarily and unreasonably as
to invalidate its action.*
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Relief

An appeal of a zoning board of appeal’s decision pursuant to
General Statute 8-8 provides-that a court can provide the following
relief, It can “reverse or affirm wholly or partly or may modify or
revise the decision appealed from.” No other relief is available,
such as injunctive relief or awarding money damages.** A separate
action for inverse condemnation can be taken while the appeal
from the board’s decision is pending.*’
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Chapter Thirteen
POLICE POWER AND PRIVATE PROPERTY

“It is well established that the enactment of zoning regulations
is the exercise of police power, and so far as they reasonably
promote public health, welfare and safety, they are constitutional,
even though their effect is to.limit the exercise by private persons
of some of their property rights.! Regulations may result to some
extent, practically in the taking of property, or restricting its uses,
and yet not be deemed confiscatory or unreasonable. Courts will
not substitute their judgment for the legislative judgment when
these considerations are fairly debatable. They will regard their
validity, their necessity and their wisdom from the- standpoint of
existing conditions and present times. And in this there is no
inconsistency, for while the meaning of constitutional guarantees
never varies, the scope of their application must expand or contract
to meet the new and different conditions which are constantly
coming within the field of their operation. In a changing world, it
is impossible that it should be otherwise. Courts will not hold
laws, ordinances or regulations adopted under sanction of law to be
unconstitutional unless they are clearly unreasonable, destructive
or confiscatory. They cannot be unmindful at all times that they
are dealing with one of the most essential powers of government,
one that is the least limitable,”> Where the free exercise of one’s
rights of property is detrimental to the public interest, the state has
the right to regulate reasonably such exercise of control under the
police power. And that, of course, means without compensation,’
Incidental damage to property resulting from governmental
activities, or laws passed in the promotion of the public welfare, is
not considered a taking of the property for which compensation
must be made.*

“The police power is a necessary prerogative and attribute of
government, All property is held subject to the police power.” The
police power of a state embraces regulations designed to promote
the public health, the public morals or the public safety, and also
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those designed to promote the public convenience or the general
prosperity.  That does not mean that this great power of
government is without limitation. State and federal constitutions
are its certain limitations, and state and federal statute may be its
limitation. Municipal building regulations may be justified as
promotive of the public safety or the public health. ¢ A
municipality may impose reasonable restraint upon property under
its exercise of the police power. Such a municipal regulation must
be reasonable and must have a rational relation to the health,
safety, welfare and prosperity of the community.’ Zoning
regulations constitute a valid exercise of the police power only
when they have a rational relationship to the public health, safety,
welfare and prosperity of the community and are hof such an
unreasonable exercise of the police power as to become arbitrary,
destructive or confiscatory.® Whether a zoning ordinance meets
this test must be determined in light of existing conditions, in order
that the pulz)pose for which the police power was invoked ‘may be
promoted.”

Reasonable regulation of the location of churches and schools
for religious education does not violate the constitutional guarantee
of freedom of religion. This was the holding of the court in St,
John's Roman Catholic Church Corporation v. Darien,'® wherein
the court held that the church was not entitled to an injunction
against the enforcement of the Darien zoning regulations
governing the location of parochial schools. In its decision, the
court stated that “all property is held subject to the police power of
the state'' and its use may be regulated in the interest of the public
health, safety or welfare.2 The establishment of a private school
in a residence district necessamly affects traffic control, parking,
noise and fire protection, all of which are proper factors to consider
in exercising the police power. The permit regulation itself,
however, must not be arbitrary or unreasonable. Legislation
cannot arbitrarily divide a class into two parts and constitute a
. different rule or law governing each of the parts of the severed
class, The basis for a reasonable classification must show a
difference to justify the division, A proper classification must
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embrace all who naturally belong to the class, all who possess a
common disability, attribute or qualification and there must be
some natural and substantial difference germane to the subject and
purposes of the legislation between those within the class included
and those whom it leaves untouched.'® Neither Article First, ' 1 of
the Connecticut Constitution nor the Fourteenth Amendment to the
Federal Constitution has ever been held to prevent legislative
bodies from dealing differently with different classes of persons,
provided there is some natural and substantial difference germane
to the subject and purposes of the legislation between those within
the class included and those whom it leaves untouched.” In this
particular case, the requirement of the Darien zoning regulations
that private and parochial schools obtain a special permit before
locating in a residence district was proper because they presented
critical traffic and parking problems as well as problems of noise
and public safety attendant on the concentration of large crowds of
people. Public schools, being creatures of statute, must have the
approval of the planning commission or the legislative body of the
municipality in the event the planning commission disapproves.'*
They must also have the approval of the town board of education
and the town building committee and plans must be filed with the
State Board of Education before construction is begun.” All these
requirements tend to assure that those objectives which are the
fundamental purpose of a zoning ordinance will be safeguarded.
None of these, however, apply to parochial or private schools and
the Darien zoning regulations with regard to the necessity of
obtaining a special permit in this particular instance was an attempt
to do no more than to offer assurance of a measure of supervision
by a responsible public authority over conditions which affect the
public health, safety and general wélfare. _
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Chapter Fourteen
GOVERNMENTAL USES OF LAND

On occasion, areas of conflict arise between zoning
regulations enacted by a local zoning commission and the uses to
be made of a specific piece of property by either the municipal,
state or federal government. Questions arise as to whether or not a
municipality is subject to its own zoning regulations, whether or
not the State of Connecticut is subject to the zoning regulations of
the town and whether or not proposed or actual activities of the
United States Government are subject to the zoning regulations of
the town.

The question of whether or not a municipality is subject to its
own zoning regulations was resolved in Connecticut in 1963 with
the passage of Public Act 133 by the General Assembly. That
public act, now a part of ' 8-2 of the General Statutes, reads as
follows:

“Any city, town or borough which adopts the provisions of this
Chapter may, by vote of its legislative body, exempt municipal
property from the regulations prescribed by the zoning commission
of such city, town or borough; but unless it is so voted, municipal
property shall be subject to such regulations.”

In Connecticut, therefore, a municipality is subject to its own
zoning regulations in the use of municipal property for public
purposes such as the establishment of a firehouse or a public works
garage unless the legislative body of the municipality affirmatively
votes not to be subject to its own zoning regulations.

It should be remembered, however, that even if the legislative
body of a municipality does vote to exempt municipally-owned
property from the zoning regulations of the town, the municipality
is still subject to the provisions of ' 8-24 of the General Statutes,
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which provide in part as follows: “No municipal agency or
legislative body shall locate, accept, abandon, widen, narrow or
extend any street, bridge, parkway or other public way, locate,
relocate, acquire land for, or abandon, sell or lease, any airport,
park, playground, school or other municipally-owned property or
public building, extend or locate any public housing project or
redevelop, recondition or improve any specific area, or take action
on any proposal involving the extent and location of public utilities
and terminals, whether publicly or privately-owned, for water,
- sewerage, light, power, transit and other purposes, until the
proposal to take such action has been referred to the planning
commission for a report. The failure of the commission to report
within 30 days after the date of official submission to it shall be
taken as approval of the proposal. In the case of the disapproval of
the proposal by the commission, the reasons therefore shall be
recorded and transmitted to the Ilegislative body of the
municipality. A proposal disapproved by the commission shall be
adopted by the municipality only after (a) a majority vote of those
present and voting in an annual or special town meeting, or (b) by
a two-thirds vote of the representative town meeting or city council
or the warden and burgesses, as the case may be.

Neither the State of Connecticut nor the United States
Government is subject to the zoning regulations of a municipality,
unless they have specifically consented to be so regulated, This
applies to all state and federally-owned land within the
municipality, regardless of the purpose for which that land is used.

In the case of Dupuis v. Submarine Base Credit Union, Inc.,
170 Conn. 344, the Supreme Court held that a lower court was in
error in dismissing a suit which sought to prevent the defendant
from occupying a building which it built on land leased from the
Federal Government without first obtaining a building permit or a
certificate of occupancy. In sustaining the action of the plaintiff,
who was the building inspector and the zoning enforcement officer
of the Town of Groton, the Court stated at p. 347 of its decision,
“The constitution declares that Congress shall have the power to
exercise exclusive jurisdiction over any lands acquired by the
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United States for the erection of Forts, Magazines, Dock Yatrds,
and other needful buildings. Two prerequisites to the vesting of
exclusive jurisdiction over such lands must be satisfied: The state
in which the lands are located must consent, and the United States
must accept such jurisdiction.  Silas Mason Co. v. Tax
Commissioner, 302 U.S. 186 207. Connecticut had consented to
the acquisition of land by the United States for the above riamed
purposes, and has ceded exclusive jurisdiction over such lands to
the federal government. General Statutes, §48-1. But for all lands
acquired by the United States since February 1, 1940, Congress has
required that a federal official file with the governor of the state in
which the lands are located a notice of acceptance of jurisdiction,
either exclusive or partial, over the lands, and, in the absences of
such a notice, it shall be conclusively presumed that no such
jurisdiction has been accepted. 40 U.S.C. § 255; Adams v. U.S,,
319 U.S. 312. Although the parties stipulated that the land leased
by the credit union had been acquired by the United States at
sometime subsequent to February 1, 1940, there was no evidence
offered, nor does a search of the record reveal any, tending to
prove that the statutory procedure for the acceptance of jurisdiction
has been followed. Therefore, the trial court could not have
properly concluded that exclusive jurisdiction over the leased land
has been vested in United States, In the absence of an acceptance
of either partial or exclusive jurisdiction, the United States’
possession of lands is that of an ordinary proptietor, Paul v. U.S,,

371 U.S. 245, 264, It is not unusual for the United States to own

within a state lands which are set apart and used for public
purposes. Such ownership and use without more do not withdraw
the lands from the jurisdiction of the state. The lands remain a part
or territory and within the operation of her laws, save that the latter
cannot affect the title of the United States or embarrass it in using
the lands to interfere with its right of disposal. Surplus Trading
Co. v. Cook, 281 U.S. 647, 650. The Groton Zoning Ordinances
and building code constitute a valid exercise of the state’s police
power. Euclid v. Ambler Realty Co., 272 U.S. 365; State v.
Hillman, 110 Conn. 92, 100; and as such they are applicable to
federal lands to the extent that they are not inconsistent with the

98



@

federal purposes in acquiring the lands and are not contrary to
federal statutes. James Stewart & Co. v. Fadrakula, 309 U.S, 94”
The courts in Massachusetts have held that once the state sells a
“parcel of land to a private owner, that land automatically come
under the zoning regulations of the municipality in which it is
located and assumes the zoning characteristics of the surroundmg
property.! Land which the state government or the federal
government leases from a private landowner is subject to the
zomng regulatlons of the municipality. This was the holding of the
court in‘Baltimore v. Linthicum,, 170 Md. 245, where the-court
held that in the absence of overriding legislation to the contrary,
the immunity which a governmental agency may have from use
prohibitions contained in a zoning ordinance does not extend to a
private owner, even though he leases the land to the government
agency for such use.
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Chapter Fifteen
ENFORCEMENT

Section 8-12 of the General Statutes provides that “if any
building or structure has been erected, constructed, altered,
converted or maintained, or any building, structure or land has
been used, in violation of any provision of Chapter 124 of the
General Statutes or of any by-law, ordinance, rule or regulation
made under authority conferred hereby, any official having
jurisdiction, in addition to other remedies, may institute an action
or proceeding to prevent such unlawful erection, construction,
alteration, conversion, maintenance or use or to restrain, correct or
abate such violation or to prevent the occupancy of such building,
structure or land, or to prevent any illegal act, conduct, business or
use in or about such premises. Such regulations shall be enforced
by the officer or official board or authority designated therein, who
shall be authorized to cause any building, structure, place or
premises to be inspected and examined, and to order in writing the
remedying of any condition found to exist therein or thereon in
violation of any provision of the regulations made under authotity
of the provisions of Chapter 124 or, when the violation involves
grading of land, or the removal of earth, to issue, in writing, a
cease and desist order to be effective immediately.

“The owner or agent of any building or premises where a
violation of any provision of the zoning regulations has been
committed or exists, or the lessee or tenant of an entire building or
entire premises where such violation has been committed or exists,
or the owner, agent, lessee or tenant of any part of the building or
premises in which such violation has been committed or exists, or
the agent, architect, builder, contractor, or any other person who
commits, takes part or assists in any such violation or who
maintains any building or premises in which any such violation
exists, shall be fined not less than ten nor more than one hundred
dollars for each day that such violation continues; but, if the
offense is willful, the person convicted thereof shall be fined not
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less than one hundred dollars nor more than two hundred and fifty
dollars for each day that such violation continues, or imprisoned
not more than ten days for each day such violation continues or
" both, and the Superior Court shall have jurisdiction of all such
offenses, subject to appeal as in other cases.

“Any person who, having been served with an order to
discontinue any such violation, fails to comply with such order
within ten days after such service, or having been served with a
cease and desist order with respect to a violation involving grading
of land or removal of earth, fails to comply with such order
immediately, or continues to violate any provision of the
regulations made under authority of the provisions of this Chapter
specified in such order shall be subject to a civil penalty of five
hundred «dollars payable to the Treasurer of the municipality. In
any criminal prosecution under this Section, the defendant may
plead in abatement that such criminal prosecution is based on a
zoning ordinance or regulation which is the subject of a civil action
wherein one of the issues is the interpretation of such ordinance or
regulations, and that the issues in the civil action are such that the
prosecution would fail if the civil action results in an interpretation
different from that claimed by the state in the criminal prosecution.
The court before which such prosecution is pending may order
such prosecution abated if it finds that the allegations of the plea
are true.”

Section 8-3(e) of the General Statutes states that the Zoning
‘Commission shall provide for the manner in which the zoning
regulations shall be enforced. The Statute further directs that no
building permit shall be issued for a building, use or structure
subject to the zoning regulations of any municipality without
certification in writing by the zoning enforcement officer that such
building, use or structure is in conformity with the- zoning
regulations or is a valid non-conforming use under the zoning
regulations. ;
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Section 8-12. of the General Statutes states that the zoning
regulations shall be enforced by the officer or official board or the
authority designated in the regulations. In some municipalities, the
regulations designate the building inspector as the zoning
enforcement officer; in other municipalities, the zoning regulations
state that the regulations shall be enforced by an individual
appointed by the Commission itself; in other municipalities, the
regulations designate the Zoning Commission itself as the
authority . to enforce the regulations. Any attempt by the
municipality to designate the person, board or agency which is to
enforce the zoning regulations is void and of no effect. This is true
whether the attempt is made by adoption of an ordinance, vote of
the legislative body or enactment of a home rule charter. The
zoning commission alone has the authority to designate the manner
in which the zoning regulations will be enforced and the person,
board or agency which will do the enforcing.'

The power of the board or commission to institute legal
proceedings to safeguard its mandates includes the right to engage
counsel, particularly where officers of the town, who have nothing
to do with the board’s enforcement of its mandates, decide that the
interests of the town do not require the institution of proceedings in
a court to enforce the official actions of the board. Were the rule
otherwise, the function of the zoning board would become a
nullity; the enforcement of its orders would be made to depend
upon considerations that could well be extraneous in character,
depending upon the state of mind of other town officials and their
personal inclinations respecting individual matters which had come
before the board for official action and upon which official action
has been taken. Hence, in the case of Chalker v. Town of Old
Saybrook, 12 Conn. Sup. 192, the court held that a member of a
town zoning board of appeals was required to be indemnified for
expenses incurred by him in connection with an unsuccessful
proceeding instituted by the board in the Superior Court, against
the wishes of town officials, for the enforcement of an order of the
board, where the board acted in good faith and in the discharge of
its official duties.
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Estoppel

Delay by a zoning commission in commencing civil process to
enforce the zoning regulations is not held to constitute a waiver of
the duty which it owes to the public to compel enforcement of the
zoning regulations; and the commission is not estopped by laches
from enforcing its zoning law.® The law in Connecticut was
clearly enunciated by the court in the case of Dupais v. Submarine
Base Credit Union, Inc., 170 Conn, 344, where the Court stated at
p. 352 of its decision:

“It has consistently been the law of this state that a town cannot be
estopped by the unauthorized acts of its agents -from enforcing its
zoning laws.’ Nor may the defense of laches be invoked against a
zoning authority.* This specific rule with respect to zoning
authorities must be placed in context as one aspect of the larger
rule, explained in Pet Car Products, Inc. v. Burnett, 150 Conn. 42,
53, that in general, estoppel may not be invoked against the
govemrnent or a public agency functioning in its governmental
oapac1ty The general rule is qualified, however, in that one may
invoke the doctrine where his action has been induced by the
conduct of municipal officers and where he would be subjected to
a substantial loss 1f the municipality were permitted to negate the
acts of its agents.® There are two essential elements to an
estoppel—the party must do or say something that is intended or
calculated to induce another to believe in the existence of certain
facts and to act upon that belief; and the other party, induced
thereby, must actually change his position or do some ‘acts to his
injury which he otherwise would not have done.” Moreover, it is
the burden of the person claiming the estoppel to show that he
exerciséd due diligence to ascertain the truth and that he not only
lacked knowledge of the true state of things but had no convenient
means of acquiring that knowledge.® ~

“We have acknowledged, however, that there are situations in
which the doctrine of equitable estoppel may be: applicable to
municipalities in the enforcement of zoning laws,™

- 103



In Tallman v. East Haven, 135 Conn. 593, 594, we noted that
cases have undoubtedly arisen where relief has been granted (on
the ground of estoppel) because the circumstances were unusual
and the hardship great. In Pet Car Products, Inc. v. Burnett, supra,
53, citing Cities Service Oil Co. v. City of Des Plaines, supra, we
stated that the general rule, pertaining to the invocation of the
doctrine of estoppel against the government or a public agency
functioning in its governmental capacity, is qualified when one
- would be subjected to a substantial loss if the municipality were
permitted to negate the acts of its agents. The courts have
consistently held that the general rule applicable to the invocation
of the doctrine of estoppel against municipal corporations should
be limited and invoked 1) only with great caution; 2) only when
the resulting violation has been unjustifiably induced by an agent
having ' authority in such matters; and 3) only when special
circumstances make it highly inequitable or oppressive to enforce
the zoning or building regulations. ' i )

For purposes of a variance, equitable estoppel cannot be relied
upon as a source of hardship sufficient to support a variance. '’

Injunction

The primary responsibility for enforcing the zoning
regulations of a municipality rests with the zoning commission or
its duly authorized agent. Occasionally, however, situations will
arise when a private citizen will have the right to enforce the
zoning regulations by seeking an injunction against a purported
violation. The injunction sought may be either mandatory or
prohibitory in form. It is mandatory in form where some positive
act is requested to prevent a violation of the zoning regulations. It
is prohibitory in form where a demand is made that certain
activities be stopped which are allegedly in violation of the zoning
regulations,
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Injunctions have been granted to restrain the construction of a
drive-in theater,'* to restrain the use of certain premises as a trailer
park," to restrain the use of certain premises in a residential zone
* for a lumber business,'* to prevent the use of certain premises in a
residential zone from being used as a parking lot,'® and to prevent
the use of certain premises in a residential zone from being used
for a home industry, more specifically, a hairdressing
establishment, '

While private citizens cannot ordinarily invoke the aid of the
courts fo punish a violator of the zoning ordinance by a criminal
proceeding or action to recover a penalty, those “persons
specifically and materially damaged by a violation existing on, or
intended to be made of, another’s land, may maintain an action to
restrain such violation, existing or threatened.!” 1In the case of
Adley v. Paier, 148 Conn, 84, a private citizen was granted an
injunction to prevent the use of property abutting his property
located in a residential zone from being used as a parking lot for an
art school. Similarly in the case of Jeschor v. Guilford, 143 Conn.
152, a group of private citizens, including the owners of land
abutting that of the Town of Guilford, upon which the Town of
Guilford established a town dump, were held to be entitled to
injunctive relief where the town had not followed the mandates of
the General Statutes in establishing the dump.

Building Permit

Before work is commenced on any structure or before work is
commenced to substantially alter a structure, a building permit
must be obtained. In many communities, it is the function of the
building inspector, not only to determine that the proposed
structure will comply with the building code, but further, that the
proposed structure or alteration will comply with the zoning
regulations, Many communities had building codes before the
commencement of zoning and it seemed a logical extension of the
duties of the building inspector, when he was making his
determination as to whether or not a proposed structure would
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comply with the building code, that he also make a detetmination
as to whether or not the proposed structure would comply with the
zoning regulations. It was for this reason that many zoning
commissions designated the building inspector as the zoning
enforcement officer in the zoning regulations. This system has
worked fairly well in most instances. However, in many
communities, the office of the building inspector is notoriously
understaffed, and it is not always possible for the building
inspector to spot areas where the proposed structure or alteration
would conflict with the zoning regulations. This has become
increasingly true as zoning regulations have become more
sophisticated to meet the ever-growing demands of an expanding
community. In order to remedy this particular situation, many
zoning commissions have designated an individual as zoning
enforcement officer who is not the building inspector. This is
certainly no reflection on the office of the building inspector, but
as building codes and zoning regulations have become more
complex, it has become increasingly evident that one individual
cannot effectively handle both jobs. Over a period of time, the
zoning enforcement officer will develop a degree of expertise
which will enable him to anticipate problems regarding the uses
which a landowner wishes to make of his }aroperty and potential
areas of conflict with the zoning regulations,

Section 8-3(e) of the General Statutes directs that no building
permit shall be issued for a building, use or structure subject to the
zoning regulations of any municipality without certification in
writing by the zoning enforcement officer that such building, use
or structure is in conformity with the zoning.regulations or is a
valid nonconforming use under the zoning regulations.

Certificates of Occupancy

While building permits are effective initially in attempting to
ensure that a proposed structure or alteration will not violate the
zoning regulations, they do not guarantee that the developer or
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landowner will build in accordance with the zoning regulations,
Other than the threat of a revocation of the building permit, little
control can be exercised once construction has started.

For this reason, it is common for zoning commissions to
require that the developer or landowner secure a certificate of
occupancy before the structure is actually occupied. In this way,
the zoning enforcement officer can make a determination before
occupancy concerning compliance with the zoning regulations, If
the regulations have not been complied with, the certificate of
occupancy is _withheld until the violation is corrected. The
combination of a building permit before construction and a
certificate of occupancy before occupancy is generally recognized
as the best method of ensuring compliance with the zoning
regulations.'’

Nonconforming Building

Section 8-13a of the General Statutes provides that when a
building is so situated on a lot that it violates a zoning regulation of
a municipality which prescribes the location of such a building in
relation to the boundaries of the lot, and when such building has
been so situated for three years without the institution of an action
to enforce such regulation, such building is deemed a
nonconforming building in relation to such boundaries.
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CONCLUSION

It is the role of a zoning board of appeals to balance the
rights of the individual property owner with the needs of the
community for the orderly and appropriate use of land. It is our
wish that this book has provided enough information and guidance
to both board members and to those who appear before them so
that this role can be fulfilled.
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