MINUTES FOR THE REGULAR BOARD MEETING

OF THE PLANNING AND ZONING BOARD

HELD TUESDAY, AUGUST 4, 2015 AT 7:30 P.M.
 AT THE CITY HALL AUDITORIUM, 110 RIVER STREET


Chairman Benjamin Gettinger called to order the August 4, 2015 meeting of the Planning and Zoning 

Board to order at 7:35 p.m.
A.
PLEDGE OF ALLEGIANCE AND MOMENT OF SILENCE
B.
ROLL CALL
 Members Present: Anthony Sutton, Michael Dolan, John Grant, Jeanne Cervin, (Vice Chair);   Edward Mead, Carl S. Moore, Tom Nichol, Tom Panzella, Jim Quish, Benjamin Gettinger, Chairman
Staff:  David B. Sulkis, City Planner; Phyllis Leggett, Board Clerk
C.
NEW BUSINESS

1.
CCG 8-24 APPROVAL – 21 DANIEL STREET (ZONE MCDD)- Request by Richard 
Ciardiello under CGS 8-24 for Planning and Zoning Board approval to enter into 


a lease agreement with the City of Milford to utilize City Land, in combination with 
private land, to establish a previously approved patio for Eli’s Restaurant.

Matthew Woods, Esq., Trial Counsel for the City of Milford. Discussed, in part, CGS 8-24, the provision that no municipal agency or legislative body shall lease any municipally owned property until the proposal to take such action has been referred to the Board or Commission [P&Z] for a report.  He went on to explain how a vote by the Board [P&Z] for approval or disapproval, relates to the action of the Board of Aldermen.  The Supreme Court has ruled that a report issued by a Planning and Zoning Commission, pursuant to a Section 8-24 referral is purely advisory and is not appealable.  No appeal exists where a Planning and Zoning Commission issues a decision that is merely preliminary and not binding without further action by a municipal agency.
Historically, 8-24 applications have been submitted by the Mayor with a request to the Planning and Zoning Board for a request to purchase property; sell property; or lease property, and has the City Attorney prepare the necessary documents for the Planning and Zoning Board and, subsequently, the Board of Aldermen to consider and approve or disapprove.
If the Planning and Zoning Board decides to approve a proposed lease, the lease form has already been prepared.  It can consider the specifics of the lease and decide if the Board believes it is in the best interest of the municipality to report favorably to the Board of Aldermen.  The Board of Aldermen can look at the document and make a decision as to whether they think the proposed lease is in the best interest of the City.  

At this time there is no lease for the Board to consider.  There is a request for a similar proposal that was approved by the Planning and Zoning Board in 2005.  Attorney Woods described the previous conditions that the applicant submitted the request for the lease which was approved by the P & Z Board and the Board of Aldermen.  The lease ran from 2005 for five years. In November 2009, Mr. Conine sent a letter to the City Attorney stating the lease would end after the 2009 term.  The lease was specific to the grantee and did not run with the land and was non-assignable.  
The new proposal has not been reduced to written form and there is nothing for the Board to consider other than a general proposal.  There would be nothing for the Board of Aldermen to consider, other than a proposal.  If the Board approves the current 8-24 request and the Board of Aldermen approves it, it would have to come back to both Boards to approve the specific lease once it was written, because the Board cannot approve a concept, they can only approve a specific transaction.  The City’s position is unless a majority of the immediate neighbors for this proposal are in favor of the lease, then the City will not support it.  That is the position Attorney Woods is advocating tonight.
Mr. Sulkis:  This item is on the agenda as the result of a meeting which he attended with Joe Griffith and the City Attorney.  At that meeting it was determined that anyone could submit an 8-24 to the Board.  In the past, other City agencies have submitted such requests, aside from the Mayor.  In this case it is a member of the public.  That is why this item is on tonight’s agenda.  At the meeting he was told to let the Board know this was to approve a “concept” for something that the Board had previously approved.  The 2005 approval for this patio included an entire site plan that is part of the record.  The Board approved this in 2005, for which the City gave permits in 2007.  What will ultimately happen is if the Mayor wants to draft the lease, the Board has given its okay.  He was told to advise the Board that the particulars of the lease, just like the particulars of other leases the Board may or may not have been provided with in the past, the Board cannot comment upon.  It is always the concept.
Discussion:  The Board members attempted to clarify the request being made of them with regard to the applicant’s request and the information being provided by the City on behalf of Attorney Woods. 

Board approval is premature as there is nothing tangible for the Board to vote upon.  

Attorney Woods:  Read that the Board, at its August 6, 2013, meeting approved the Special Permit and Site Plan Review to construct a restaurant with three residential apartments… which included Denying Without Prejudice the outdoor dining patio.  The motion was approved and carried.  This approval did not include the outdoor dining patio which would have to be constructed on City property with a lease from the City that the Board had not yet considered.
Mr. Sulkis:  Clarified that the Board did what Attorney Woods said they did in 2013, that was against Staff advice, because the Board had approved that patio previously in 2005 and again in 2007, when permits were issued on it.  To say that the patio was rejected by the Board is factually incorrect, it was approved by the Board.
Mr. Sutton:  Clarified that the lease that preceded the 2005 approval and 2007 permits is no longer valid or in force and a lease would replace the previous lease.  At this time there is no active lease that binds the City or the current applicant.
Mr. Sulkis:  Correct.

Ms. Cervin:  What would be the result of the Board approving, denying or tabling the proposal?
Attorney Woods:  Advised against tabling the matter.  If the Board does not report within 35 days of official submission of the proposal, it is deemed approved.  Denial is considered a report that will be forwarded to the Board of Aldermen.  If the application is approved tonight, it will go to the Board of Aldermen and they can approve it by a simple majority.  He reiterated the Boards’ approvals would be approval of a concept, nothing for the Mayor to sign.
Further discussion as to what approval of the concept means as to the business terms of leasing City property to a private person for pecuniary advantage; what advantages to the City and what advantages to the lessee.
Motion:  By Mr. Quish to send an unfavorable report to the Board of Aldermen

Second:  By Mr. Sutton 
Discussion:  Nothing further

Vote:  Eight members voted in favor sending an unfavorable report to the Board of Aldermen.  Messrs. Mead and Grant voted against the motion.
Motion:  Passes.

2.
HAZARD MITIGATION UPDATE
 - Informational presentation by Meghan McGaffin, 

GIS Analyst, with regard to the Hazard Mitigation Committee’s role in protecting the life 
and property of the Milford residents.  
Meghan McGaffin, GIS analyst spoke to the Board with regard to the Hazard Mitigation Plan.

The purpose of the plan is to outline steps and strategies that Milford can take to mitigate against the loss of life and damage to property during natural disasters.  

3.
20 BRIDGEWATER AVENUE (ZONE R-5)  Petition of DonMar Development Corporation for Coastal Area Management Site Plan Review approval to construct a single family residence on Map 13, Block 139, Parcels 1, 3 and 11, of which William Orange Mortgage, LLC is the owner.  



Scott Mundy, Licensed Land Survey, 300 Pepes Farm Road, representing DonMar Development for the Coastal Area Management Site Plan Review approval. The City departments have approved this plan. 



Mr. Sulkis:  Read from Stephen Harris’ report which stated this application complies with the required regulations.


Motion:  By Mr. Panzella to approve the application.


Second:  Mr. Dolan


Discussion:  None.



Vote:  All members voted in favor of approval.

4.
REQUEST FOR BOND RETURN – LYNN ACRES SUBDIVISION – Request by Pat Devine for release of $86,334.34 via an Irrevocable Letter of Credit to Farm Credit East, ACA, maintaining $9,592.71, as 10% of the bond for one year maintenance, as approved by Chris Saley, Public Works Director in his memo of July 22, 2015.


Mr. Sulkis:  Ten percent of the bond in the amount of $9,592.71 will be retained for one year’s maintenance on the project.  


Motion:  Mr. Sutton made a motion to approve the bond return.



Second:  By Mr. Moore.



Discussion:  None.



Vote:  All in favor.

D.

PUBLIC HEARING (CONTINUED) - CLOSE BY 8/25/2015; EXPIRES ON 10/29/2015


5.
33 SCHOOLHOUSE ROAD (ZONE CDD-3)  Petition of Thomas B. Lynch, Esq., for Special Exception and Site Plan Review approval to construct two storage facility buildings consisting of 51,200 SF and 23,600 SF, on Map 33, Block 386A, Parcels 1 and 2A, of which Jordan Realty, LLC, is the owner. 


Chairman Gettinger:  This application is being continued to the August 18, 2015 meeting.

 E.
OLD BUSINESS
 
   6.
 PUBLIC HEARING – CLOSED 7/21/2015; EXPIRES ON 9/24/2015

 
PETITION FOR ZONING REGULATION CHANGE: Petition of Milford Developers, L.L.C., for a change in the Zoning Regulations of the City of Milford to create a new zone as follows:  Article III Section 3.25 (New) - To add a new “Housing Opportunity District” (“HOD”). The complete text of the proposed Zoning Regulation is on file at the City Clerk’s office and Planning and Zoning Office.)


The Board saw no reason to grant the zoning regulation change. 

Motion:  By Mr. Quish to deny the application.

Mr. Grant:  Second.


Discussion:


Ms. Cervin:  Sees no advantage to the City to approve this and sees this as spot zoning.   

Vote:  All members voted in favor of denial.

 
PETITION FOR ZONE CHANGE:  WHEELERS FARMS ROAD/EAST RUTLAND ROAD (ZONES DO 25 and R-A) Petition of Milford Developers, L.L.C., for a Change of Zone for 26.06 acres from the DO-25, and a portion of the R-A zones, to the proposed HOD zone, on Map 96, Block 915, Parcel 11/C1, of which Wheelers Woods, LLC is the owner.

 
Mr. Grant:  Sees no reason to add another regulation. There are many apartment complexes in the City that are governed by the present zoning regulations and are operating very efficiently.  

Motion:  Mr. Panzella made a motion to deny the application as submitted.

Mr. Grant:  Second.


Discussion:  None.

Vote:  All members voted in favor of denial.
WHEELERS FARMS ROAD/EAST RUTLAND ROAD (ZONE DO 25) Petition of Milford Developers, L.L.C., for approval to a construct 180 unit multi-family rental apartment community  on Map 96, Block 915, Parcel 11/C1, of which Wheelers Woods, LLC is the owner.  

Motion:  By Mr. Quish to deny the application for the following reasons:
1. Site conditions and potential hazardous materials have not been satisfactorily addressed.  

2.
The risk that contaminants such as lead, asbestos and MPBE are in the soil and were not part of soil testing that took place.

3.
Construction of the complex would present a health and safety hazard with trucks and materials being transported through a narrow street.

4.
Dubious statements regarding emergency access have not been satisfactorily addressed.

5.
Fire safety concerns regarding emergency vehicle access to the property.

6.
Rear windows of the complex could not be accessed by emergency fire vehicles.

7.
The Police Commission had a negative review and had concerns that have not been addressed.
8.
The emotional health of the community is negatively affected.

9.
The proposed development is too dense and not in the best interest of the neighborhood.

Chairman Gettinger:  Against the motion.  Mr. Nichols, a resident who opposed the project, specifically spoke of contaminants that were in the soil from an old car parts company, specifically:  Lead, asbestos and MPBE.  Documentation had been presented from the State of Connecticut about the risk of those materials.
In the past hearings, someone in the construction business made the point that the actual construction of the project would be a health and safety hazard.  Sen. Slossberg said windows in the rear of the complex could not be accessed by emergency fire equipment.
Ms. Cervin:  Will not be voting for denial.  Would make approval conditional as follows:
1. Repair the traffic light at Wheelers Farms Road.
2. The East Rutland road be outfitted with locked gates, accessible only to emergency vehicles and the access kept clear and in passable condition.
3. The applicant submit an affidavit to the file that confirms that the East Rutland access road is usable by all emergency vehicles.
4. Enclosed child play lot.
5. Felt that Inland Wetlands agency, and its consultant, did a thorough job of working through the storm water issues.  Would add the condition that testing continue for 18 months after completion of construction done at three month intervals, using the guidelines spelled out in the Inland Wetlands agreement.
6. Add six more visitors’ parking spaces.
Chairman Gettinger:  Felt there was enough of a health and safety factor to deny the project in whole.  Thought there was enough data to survive an appeal.
Ms. Cervin:  With regard to the issue of toxins and hydrocarbons and automobile residue, she believes the Inland Wetlands consultant was very conscientious about dealing with that.  This would show up in any storm water runoff if they continue the testing as she noted in her conditions.

The City departments have all signed off on this application.  Not happy about it, but this is what will stand up in court.  Her position is that more will get accomplished if the Board votes with conditions rather than denial.  She has full compassion and understanding for the neighbors, but the Board is working with restrictions.

Mr. Nichol:  There is a very fragile eco system in that area.  Chemicals, sand and salt during storms will be driven into the parking area to melt and flow back into the eco system.  Will vote to deny.
Mr. Moore:  In addition to health concerns, he thinks of affordable housing that will increase the use of public transportation, short commutes and lessened congestion.  He does not see these things occurring in this application. Will vote to deny.
Mr. Sutton:  This has been a difficult case to process.  Also felt if certain conditions could be met he would want to make it. There were no defined answers to the soil testing and emergency access, therefore, public health and safety issues exist to support the City’s position.  Should the appeal go forward during that pendency of the appeal, the City and the developer could address any of the concerns the Board would have.

Mr. Dolan:  Agrees with Ms. Cervin.  Does not like the application and understands why the neighbors are against it.  He does not know if it will hold up under court scrutiny.  
Mr. Panzella:  There are significant health and safety concerns and he cannot approve the application.
Ms. Cervin:  Evidentiary facts are needed to back up the denial.
Motion:  By Mr. Quish for denial for the following reasons:
1. Site conditions and potential hazardous materials have not been satisfactorily addressed.  

2.
The risk that contaminants such as lead, asbestos and MPBE are in the soil and were not part of soil testing that took place.

3.
Construction of the complex would present a health and safety hazard with trucks and materials being transported through a narrow street.

4.
Dubious statements regarding emergency access have not been satisfactorily addressed.

5.
Fire safety concerns regarding emergency vehicle access to the property.

6.
Rear windows of the complex could not be accessed by emergency fire vehicles.

7.
The Police Commission had a negative review and had concerns that have not been addressed.

8.
The emotional health of the community is negatively affected.

9.
The proposed development is too dense and not in the best interest of the neighborhood.

Second:  By Mr. Panzella.
Discussion:  Nothing further
Vote:  Eight members voted in favor of denial of the application.  Ms. Cervin and Mr. Dolan voted against denial.

 Motion: For denial passed
[A five minute break from 8:25 to 8:30 p.m. was taken]
F.

LIAISON REPORTS
Mr. Mead:
The Police Commission is on vacation. 
Ms. Cervin:  The Board of Aldermen, at last night’s meeting, created two ordinances; one of which pertains to the P & Z Board.  The P & Z Board can ask applicants to pay a fee so that [the Board] could hire any consultants it may need.  There are factors that need to be considered, such as the time frame and how a consultant could be negotiated within an allowed time period; which applications would require such a consultant, etc.
Mr. Griffith: From his observation at last night’s meeting, to utilize the terms of the ordinance, the Board would have to exercise considerable discretion in terms of looking at very complex applications, as opposed to using this as a tool to sandbag an application.  
Chairman Gettinger:  Asked if the Board could have gotten its own consultants for an 8-30g application.

Mr. Griffith:  If there were specific questions about the traffic and contaminants in the soil, if it was applicable to the Planning and Zoning discussion, a third-party review could examine the findings that were submitted.

Ms. Cervin:  It is an ordinance because it was approved by the BOA and goes into effect immediately.  The Board has tried for this to be approved over the years and it never happened.
Mr. Quish:  Asked for a copy of the language of the ordinance.
G.

REGULATION SUBCOMMITTEE  -  Board discussion on proposed regulation changes 
submitted to the Board for review at the 6/16/2015 meeting.
Chairman Gettinger:  Asked that the Board make a blanket motion for approval to send the proposed regulation changes submitted by the Regulation Subcommittee to the required government agencies for their review prior to a public hearing on the proposed regulation changes.
Motion:  By the Chair  to approve the submission of the proposed regulation changes to the required agencies for review and comment.
Second:  By Mr. Grant.
Discussion:  None.

Vote:  All in favor of approval.

H. 
APPROVAL OF MINUTES – (7/21/2015)
Motion: By Ms. Cervin for approval.
Second:  By Mr. Dolan
Discussion:  None.

Vote:  All in favor.

I. CHAIR’S REPORT
Ms. Cervin:  Would like the Police and Fire Departments  to give more specific reports on the applications sent to them by Planning and Zoning.  Would like a checklist created that would provide more information to the public as well as the Board with regard to these reports.
Mr. Mead:   If there is a specific question to be answered, a member of the City department should come to the Board meeting to respond in person.  He attends the Police Commission meeting.  Lt. Dumas is in charge of the traffic division.  There had been some confusion at first and the issue on the last application was with regard to the parking on the site, not the traffic in the area.
Ms. Cervin:  The Minutes from a previous Police Commission meeting stated that the traffic division staff were not traffic engineers and the City should set aside funds to hire a traffic engineer.
Mr. Moore:  He is in favor of having a detailed list of what the departments are signing off on.  How will the Board determine which applications will require such consultants. 
Mr. Quish:  In favor of getting better accountability from the Police and Fire Departments and to ask Staff to come up with a strategy as to how to go about it and ask them.

He also thanked John Grant for all the hard work he did on the regulation changes.

J.
STAFF REPORT - None
 Motion:  To adjourn by Mr. Grant
Second:  Chairman Gettinger
Vote:  All in favor.

The meeting adjourned at 8:40 p.m. The next meeting of the Planning and Zoning Board will be on Tuesday, August 18, 2015.
 Phyllis Leggett






Phyllis Leggett, Board Clerk
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